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The conflicts of interest of securities companies refer to the inconsistency of 
interests between the companies and their clients/investors, or among different clients, 
which have been encountering by securities companies for years, As important market 
intermediaries and information intermediaries, the securities companies with 
professional investment skills and natural information superiority always take 
dominant positions in the conflicts of interests, and will likely seek to maximize their 
own interests at the expense of their clients/investors. Although the conflicts of 
interest already existed in single–capacity securities companies, the diversified 
operations make the problem even more complicated and intense. Practice has showed 
that conflicts of interest of securities companies not only infringe on the investors’ 
interests, but also erode their confidence, or even cause systemic risks. For instance, 
more and more scholars had believed that the outbreak of the financial crisis in 2008 was 
mainly induced by the conflicts of interest of Wall Street investment banks. The purpose 
of this dissertation is to explore the general rules of regulation models and institutional 
arrangements for the conflicts of interest of securities companies, thus making some 
theoretical suggestions for improvement of legal regulations on this problem in China. 
The dissertation is divided into three parts, including introduction, body and 
conclusion. The body consists of six chapters, having relatively deep discussion on 
the theoretical basis, regulation models and specific institutional arrangements of 
regulation of conflicts of interest of securities companies, as well as reality and further 
desirable improvement of this problem in China. 
Chapter One elaborates the related basic theories of legal regulations on the 
conflicts of interest of securities companies. After defining the conflicts of interest of 
securities companies and its connotation and denotation, this chapter analyzes the 
concept, characteristics and reasons for the conflicts of interest of securities 
companies from a theoretical point of view. The conflicts of interest of securities 
companies are not incidental phenomena, instead, which are directly caused by 
asymmetric information on the premise of diversified roles of the securities 
companies, and also have the moral hazard as the intrinsic motivation. Even though 
the conflicts of interests are not necessarily blamed in law just as objective and 
inevitable phenomena, in practice, we should not ignore the damage by exploiting the 















protection for the investors as a weak party; coordinate the relationship between 
fairness and efficiency to achieve substantial justice. There are mainly two types of 
legal regulation models in the world, the countries with mature stock market mostly 
adopt market-oriented model, while government-oriented model is more common in 
emerging stock markets. 
Chapter Two discusses the mechanism to solve the problem of diversified roles 
of stakeholders faced by securities companies. Segregation of functions could be possible 
to cut off the root of conflicts of interest from financial diversification, but it will cause more 
new problems. The collapse of “Glass-Steagall Wall” in the United States means that the 
regulation concept of “avoiding- centered” comes to an end. The Chinese walls consist of a 
set of internal rules and policies, which are able to keep different business divisions with the 
conflicts of interest relatively independent, thus prevent the flow and misuse of sensitive 
information. However, as one kind of internal self-regulatory mechanisms, Chinese walls 
have their own inherent deficiencies and cannot completely eliminate the roots of 
conflicts of interest.  
Chapter Three focuses on how to eliminate the information asymmetry in the 
conflicts of interest of securities companies through institutional arrangements. Information 
asymmetry is common in stock market. In fact, the main reason why the securities companies 
could make profits from the conflicts of interest is their particular information superiority. 
Technically, on the one hand, comprehensive and timely disclosure can prevent inside 
information, and then reduce the risk of making private gains by the securities companies 
through their information superiority. On the other hand, disclosure is only a market-oriented 
external supervision method, whose efficacy is confined to equal access to information for all 
investors rather than eliminating the information asymmetry completely. As a defensive 
measure, investor education mechanism, designed to help the investors to improve their 
self-protection ability, could not address the problems of information distortion and securities 
fraud directly.  
Chapter Four explores the mechanism to preclude the “moral hazard” in the 
conflicts of interest of securities companies. In most common law jurisdictions, the 
rules of fiduciary duty are the core and soul of the regulation of conflicts of interest. 
In order to reduce the conflicts of interest, the regulators always impose unilateral 
fiduciary duties on securities companies to regulate their business conducts, such as 
no conflict rule, no profit rule, undivided loyalty rule and duty of confidentiality. 
However, the flexibility of fiduciary duties will lead to an uncertainty in practical 
















discretion. By contrast, the principle of good faith in civil law has a wider connotation 
and denotation than the rules of fiduciary duty in common law, and the former focuses 
on the coordination and balance of different interests. However, the principle of good 
faith is too abstract and generalization, thus basically leaving the decisions to the 
judges’ discretion. Furthermore, this principle only attaches importance to the equality 
of the parties’ interests, but doesn’t recognize the investors’ relatively weak position in 
reality, which is not conducive to realize the investors’ interests. 
Chapter Five analyzes how to regulate the conflicts of interest of securities 
companies from the perspective of right relief. The realization of legal rights is always 
affected or hindered by various factors in the process of transforming to substantive 
rights. As an important market participant, the investors are entitled to the rights of 
fair trade in investment activities. In practice, however, there is substantial inequality 
between investors and securities companies, which hinders the realization of 
investors’ legal rights. In the context of regulating conflicts of interest, the right relief 
mechanism for investors is an important measure to guarantee investors’ legal rights 
precisely turn to actual rights. 
Chapter Six emphasizes on the reality and improvement of the regulation of 
conflicts of interest of securities companies in China. Securities market of China 
emerged in the process of the transformation of planned economy to market economy, 
with the original intention of providing stated-owned economy with sustained 
financial support, and most securities companies were re-organized from state-owned 
enterprises. As a consequence, the interests of investors didn’t receive enough 
attention, or even be neglected for a long period. With the further development of 
financial liberalization and financial globalization, securities industry of China has to 
extend business scope to gain the synergies and advantages of economies of scale, so 
as to cope with the increasingly fierce competition. In this situation, we should insist 
on the regulatory concept of “management-centered”, learn the well-considered 
experience from other countries and regions positively, promote the system 
construction by regulators, find out the spiritual essence behind the laws, integrate 
various regulatory means, provide investors with comprehensive protection, thus 
prompting securities market to play the role of resource allocation and facilitating 


































目    录 
 
绪    论 .................................................................................................... 1 
一、选题的背景、目的和意义 .................................................................... 1 
二、国内外研究现状及存在的问题 ............................................................ 4 
三、本文的研究方法与研究内容 .............................................................. 12 
四、本文的创新之处与不足 ...................................................................... 15 
第一章  证券公司利益冲突法律规制的基本问题 .............................. 17 
第一节  证券公司利益冲突的概念与表现形式 ............................................. 17 
一、证券公司利益冲突的概念 .................................................................. 17 
二、证券公司利益冲突的表现形式 .......................................................... 24 
第二节 证券公司利益冲突产生的原因以及法律规制的必要性 ................... 36 
一、证券公司利益冲突产生的原因 .......................................................... 36 
二、证券公司利益冲突法律规制的必要性 .............................................. 43 
第三节  证券公司利益冲突法律规制的理论基础 ......................................... 49 
一、实质正义的复归 .................................................................................. 49 
二、公平价值 .............................................................................................. 51 
三、诚实信用原则 ...................................................................................... 53 
四、效率价值 .............................................................................................. 54 
第四节  证券公司利益冲突法律规制的基本模式 ......................................... 56 
一、市场主导规制模式——以英国为例 .................................................. 56 
二、政府主导规制模式——以韩国为例 .................................................. 59 
三、不同规制模式的比较分析及启示 ...................................................... 62 
小结...................................................................................................................... 65 
第二章  证券公司利益冲突中利益主体多元化问题的处理机制...... 67 
第一节  严格的分业经营及其评析 ................................................................. 67 
一、分业经营与证券公司利益冲突中的利益主体多元化问题 .............. 67 
二、分业经营的功能局限 .......................................................................... 67 













目  录 
 
一、“中国墙”制度 .................................................................................. 72 
二、“中国墙”制度在证券公司利益冲突规制中的积极作用 ................ 78 
三、“中国墙”制度的功能局限 ................................................................ 81 
小结...................................................................................................................... 87 
第三章  证券公司利益冲突中信息不对称问题的消除机制 .............. 89 
第一节  信息披露制度及其评析 ..................................................................... 89 
一、信息披露制度 ...................................................................................... 89 
二、信息披露制度对证券公司利益冲突的积极规制作用 ...................... 96 
三、信息披露制度的功能局限 ................................................................ 101 
第二节  投资者教育机制及其评析 ............................................................... 104 
一、投资者教育机制 ................................................................................ 105 
二、投资者教育机制在证券公司利益冲突规制中的积极作用 ............ 108 
三、投资者教育机制的功能局限 ............................................................ 111 
小结.................................................................................................................... 113 
第四章  证券公司利益冲突中“道德风险”的纠正机制 ................ 114 
第一节  英美法中的信义义务规则及其评析 ............................................... 115 
一、信义义务规则 .................................................................................... 115 
二、信义义务规则在证券公司利益冲突规制中的积极作用 ................ 124 
三、信义义务规则的功能局限 ................................................................ 127 
第二节  大陆法的诚实信用原则及其评析 ................................................... 127 
一、大陆法的诚实信用原则 .................................................................... 128 
二、诚实信用原则在证券公司利益冲突规制中的积极作用 ................ 130 
三、诚实信用原则的功能局限 ................................................................ 131 
小结.................................................................................................................... 132 
第五章  证券公司利益冲突中的投资者权利救济机制 .................... 134 
第一节  投资者权利救济机制 ....................................................................... 134 
一、证券公司利益冲突中构建投资者权利救济机制的必要性 ............ 134 
二、群体诉讼制度 .................................................................................... 136 
















第二节  投资者权利救济机制在证券公司利益冲突规制中的积极作用 ... 142 
一、群体诉讼制度的功能优势 ................................................................ 142 
二、非诉讼救济的功能优势 .................................................................... 145 
第三节  投资者权利救济机制的功能局限 ................................................... 146 
一、群体诉讼制度的功能局限 ................................................................ 146 
二、非诉讼救济的功能局限 .................................................................... 148 
小结.................................................................................................................... 149 
第六章  我国证券公司利益冲突法律规制的现状以及完善 ............ 150 
第一节  我国证券公司利益冲突问题及其特殊性 ....................................... 150 
一、我国证券公司利益冲突问题 ............................................................ 151 
二、我国证券公司利益冲突的特殊根源 ................................................ 153 
第二节  我国证券公司利益冲突法律规制的现状 ....................................... 158 
一、我国证券公司利益冲突法律规制的模式 ........................................ 158 
二、我国证券公司利益冲突规制的制度安排 ........................................ 162 
第三节  我国证券公司利益冲突法律规制所存在的问题 ........................... 170 
一、我国证券公司利益冲突法律规制模式的缺陷 ................................ 170 
二、我国证券公司利益冲突法律规制的制度安排所存在的问题 ........ 173 
第四节  我国证券公司利益冲突法律规制的完善 ....................................... 179 
一、我国证券公司利益冲突法律规制模式的完善 ................................ 179 
二、我国证券公司利益冲突法律规制制度的完善 ................................ 183 
小结.................................................................................................................... 192 
结  语 .................................................................................................... 193 
参考文献 ................................................................................................ 196 





























Introduction ............................................................................................... 1 
Section 1  Background, Purpose and Significance of the Research ............ 1 
Section 2  Reviews on the Domestic and Foreign Literatures and Their 
Defects ........................................................................................................... 4 
Section 3  Methodology and Contents of the Research ............................. 12 
Section 4  Innovation and Defects of the Research ................................... 14 
Chapater 1 Basic Issues of the Regulaiton of Conflicts of Interest of 
Securites Companies ............................................................................... 16 
Subchapter 1  Concept and Forms of Conflicts of Interest of Securities 
Companies .......................................................................................................... 16 
Section 1  Concept of Conflicts of Interest of Securities Companies ........ 16 
Section 2  Performance of Conflicts of Interest of Securities Companies . 23 
Subchapter 2  Reasons and Necessities of Legal Regualtions of the 
Conflicts of Interest of Securities Companies ................................................. 35 
Section 1  Reason of Conflicts of Interest of Securities Companies ......... 35 
Section 2  Necessities of Legal Regulations of Conflicts of Interest of 
Securities Companies ................................................................................... 42 
Subchapter 3  Theoretical Basis of Legal Regualtions of Conflicts of 
Interest of Securities Companies ...................................................................... 48 
Section 1  Realization of Substantial Justice ............................................. 49 
Section 2  Fairness ..................................................................................... 51 
Section 3  Principle of Good Faith ............................................................. 53 
Section 4  Efficiency .................................................................................. 54 
Subchapter 4  Regulation Models of Conflicts of Interest of Securities 
Companies .......................................................................................................... 56 
Section 1  Market-Oriented Model——Cite the U.K. as Example ........... 56 















Section 3  Comparison of Different Regulation Models and Enligtenment 
from it........................................................................................................... 61 
Summary ............................................................................................................. 65 
Chapter 2  The Mechanisms of Resolving the Problem of Diversified 
stakeholders in Conflicts of Interest of Securities Companies ........... 67 
Subchapter 1  Review and Analysis of Segergation of Functions ................ 67 
Section 1  Section 1  Segergation of Functions and the Problem of 
Diversified Stakeholders in Conflicts of Interest of Securities Companies . 67 
Section 2  Limits of Segregation of Functions........................................... 67 
Subchapter 2  The Mechanism of Islation under Diversification——Review 
and Analysis of Chinese Walls .......................................................................... 72 
Section 1  The Chinese Walls System ....................................................... 72 
Section 2  Positive Roles of Chinese Walls in Regulating Conflicts of 
Interest of Securities Companies ................................................................. 78 
Section 3  Limits of Chinese Walls ............................................................ 81 
Chapter 3  Eliminating Mechanisms for the Problems of 
Information Asymmetration in Conflicts of Interest of Securities 
Companies ............................................................................................... 89 
Subchapter 1  Review and Analysis of Information Disclosure System ..... 89 
Section 1  Information Disclosure System................................................. 89 
Section 2  Positive Effect of Information Disclosure System on Regulating 
Conflicts of Interest of Securities Companies ............................................. 96 
Section 3  Limits of Information Disclosure System ............................... 101 
Subchapter 2  Review and Analysis of the Investor Education Mechanism
............................................................................................................................ 104 
Section 1  Mechanism of Investor Education .......................................... 105 
Section 2  Positive Effect of the Investor Education Mechanism on 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
